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Shareholders rights – Dissolution of Company- Sections 95 and 292 of the Companies Act 1984 – Companies Act 2001
After its dissolution a company becomes a defunct one. To whom should any claim against a defunct company be directed? Is it the liquidator or the official receiver?

SEEKUN D D & ORS v SEECKUN D & ORS 2009 SCJ 57

The facts of the case
 

The Mauritius Bakers Ltd was dissolved by the Bankruptcy Division of the Supreme Court in May 1992. The two existing creditors namely the MCB Ltd and the MCB Finance Corporation Ltd were partly satisfied of their claims. Out of the 15 000 shares available of the company only 13170 shares were subscribed and fully paid by 60 shareholders. The applicants who were shareholders in the defunct company claimed that the latter held a certain number of shares in Le Rallye Ltée and moved that the said shares be distributed on a prorata basis to them and that they be issued with new share certificates. In that matter the Respondent no. 1 claimed that he already purchased the shares of Le Rallye Ltée on 20th April 1987. The respondent contended that any outstanding assets of a defunct company must be dealt with by the Official Receiver.

Held:  A liquidator is appointed once the winding up order is made and all the company’s assets are vested with him. The liquidator is relieved of all duties by the court after he has filed his final report and his motion to dissolve the company is acceded to. Under section 291 of the Companies Act 1984, it is the official receiver who is vested with the assets of the defunct company which had not been disposed by the liquidator.
Revenue Laws- Remission of Custom Duty
Where the Assessment Review Committee mistook the remission granted for 2006.
THE DIRECTOR GENERAL, MAURITIUS REVENUE AUTHORITY v AUDIO VISION MANUFACTURING CO. LTD.2009 SCJ 236



T
The Facts of the case

 Audio Vision Manufacturing Co. Ltd imports television sets in semi-knocked-down condition to be assembled locally. It also imported some solder bars and wires and in the course of a verification exercise carried out in 2006, the revenue authority noticed that the company had wrongly classified the goods under Harmonised Commodity Description and Coding System (HS Code) No 8001.20 which attracted no duty instead of HS Code 8311.90 for which there was customs duty at the rate of 65%.The wrong classification has been going on since May 2001 to September 2005 for several consignments.
Following representations the company made to the Ministry of Finance of Economic Development (MOFED) ,  a remission was exceptionally granted to it on the consignment of solder wires imported in 2006.
The   Assessment Review Committee read year 2005 instead of 2006 and allowed a remission for year 2005 instead of 2006.

Held:

The remission granted was for year 2006 and that duties should be paid for year 2005.
 

 Evidence in relation to banker’s books –  Purport of Section 60 (3) Banking  Act 2004 
 Can the Judge in Chambers order disclosure of bankers’ books entries when there is no legal proceedings pending in Mauritius? Can any court proceedings outside our jurisdiction benefit from the provisions of Section 60 of the Banking Act 2004?
 BANK OF SCOTLAND PLC v BARCLAYS BANK PLC & ANOR 2009 SCJ 304

 The facts of the case

The Bank of Scotland advanced facilities to four named individuals for certain transactions. The latter turned out to be fraudulent ones and the money so advanced had found its way in an account at  Barclays bank PLC held by Dos Investment Limited (formerly Arrowise Investments Ltd. It was confirmed that GBP 3 591 231.50 had been credited in the latter’s account held with the Barclays Bank PLC in Mauritius.The bank of Scotland contends that a freezing order was obtained before the High Court of Justice of England prohibiting the removal of any of four individuals’ assets which are in England up to the value of GBP6 million.The Applicant is moving for an order of disclosure of the said account.The respondent no. 2 has submitted that the purpose of section 60(3) of the Act is in relation to proof of certain facts in the course of a trial and that a copy of an entry of a banker’s book would be prima facie evidence in court without requiring the bank officers to produce the original except by order of a judge in chambers on good cause shown. He has also quoted the two cases referred to by learned counsel for the applicant and further cited the Privy Council judgment in the case of The Right Honourable Sir William Randolph Douglas and Ors v The Right Honourable Sir Lynden Oscar Pindling delivered on May 13, 1996 by Lord Keith of Kinkel. He further argues that the applicant has sufficient information to proceed with its case in England.

Held: 
Since there are no proceedings in respect of any of the respondents before any of the Courts in this jurisdiction at the time of the application, it stands to reason that the application must be in respect of proceedings in England which anyway, as already pointed out, were not directed against any of the two respondents in the present application. Legal proceedings under the Banking Act cannot by any stretch of imagination be legal proceedings overseas.  
Revenue Law – Section 11 of the Value Added Tax Act – Section 21 Mauritius Revenue Authority Act
Is the service supplied by a local entity to a foreign one based outside Mauritius rated under the Value Added Tax Act? The question was not thrashed out by the Supreme Court as the application was struck out owed to procedural technicalities.
 
DIRECTOR-GENERAL, MAURITIUS REVENUE AUTHORITY v THE ASSESSMENT REVENUE AUTHORITY 2009 SCJ 161
 The facts of the case

Mega Design Ltd is registered under the Value Added Tax Act 1998.It is a  company which provides consultancy services for civil and structural works and did supply some services to Snowy Mountains Engineering Corporation ,an Australian based entity. The Mauritius Revenue Authority contends that those supplies of service are taxable at the standard rate and accordingly made an assessment of the value added tax due by the local entity. The Assessment Revenue Authority concluded that such supplies of service were in fact zero-rated.
 The Mauritius Revenue Authority has appealed to the Supreme Court to consider the following points:

“1.Whether after having found that SMEC is a non-resident company which hired the services of the Applicant company (a registered person, which has agreed “to provide the services as described in Schedule 2”), the Assessment Review Committee did not err in law in making its findings that the supplies were made “to a person who belongs in a country other than Mauritius and who is outside Mauritius at the time the services were performed”.
2.      Whether on the evidence on record, the Assessment Review Committee did not fail to consider that the supply is a taxable supply subject to Value Added Tax at the standard rate and not zero-rated as determined.”

 Held:
Owed to procedural technicalities these points were not mooted and it would have been indeed be very interesting to know what our Supreme Court thinks about them. They will surely resurface on a next occasion.
Property rights – Section 40 Patents, Industrial Design and Trademarks Act 2002 (PIDTA)- Copyright Act 1997-Prevention Against Unfair Practices (Industrial Property Rights) Act 2002
Despite the provisions under Section 6(1) of the Fair Trading Act, can any other person compete with the one who has been conferred with the rights to use a registered mark by the registered owner?
Jidosha Kabushi Kaisha (also trading as Nissan Motors Co.Ltd) v Zario Ltd 2009 SCJ 281
  The facts of the case

Nissan Jidosha Kabushi Kaisha deals in goods and spare parts for motor vehicles bearing the trade name ‘’Nissan” of which it is the lawful owner in Mauritius.Zario Ltd has imported goods under the same trade name for the purposes of commercial exploitation and/or for distribution in Mauritius.
Nissan has sought the intervention of the Judge in Chambers for an interim injunction to restrain and prohibit Zario Ltd from importing the said goods in Mauritius for distribution purposes. It contends that the property rights under the PIDTA and its economic rights under other related legislations and that great prejudice is being caused to it.
Zairo ltd on the other hand has argued that Nissan Jidosha Kabushi Kaisha must be deemed to have given its implied consent to the importation by Zairo Ltd of genuine Nissan parts:-
By  putting its product on the market worldwide and also in Mauritius it can no longer exercise its trademarks rights so as to prevent such products from being imported from or exported to any other state because its rights are said to be “exhausted”;that the goods in question are not counterfeit, and it is undisputed that they are genuine Nissan products inter alia.
Held: 
In an interim order thereafter converted into an interlocutory one, the prayer was granted pending the determination of the main case by the competent Court.   
