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Intellectual Property Rights – Section 2(1) Copyright Act
One of those rare cases where the State is suing a business enterprise for violation of intellectual property rights allegedly statutorily vested in the State, thereby claiming Rs 1million from the defendants.
State of Mauritius v/s V-Street International & Anor  2008 SCJ 84

 The facts of the case:

V-Street International was publishing and selling the judgments of the Supreme Court in the form of compact discs. The State moved for a perpetual order of injunction prohibiting and preventing the defendants from performing such activities and moved for a judgment condemning and ordering them to pay the sum of Rs 1million.The defendant raised in a plea in limine and contended that section 2(1) of the Copyright Act of 1997 is unconstitutional as it violates section 1 of the Constitution of Mauritius which provides that Mauritius shall be a democratic State. The defendant argued that the concept of democracy obtaining as enshrined in the Constitution and interpreted in State v/s Khoyratee (2004 PRV 59) where the Privy Council endorsed the decision of the Supreme Court of Mauritius on appeal and the decision of Vallet v/s Ramgoolam ( 1973 MR 29), it would be a compromise of the rule of law to reduce the provisions of the Constitution into mere rhetoric and not to render them into reality. And that all that the defendants ahd done in this matter was to compile judgments of the Supreme Court and make them available to the citizens against payment. The plaintiff submitted that for the state to regulate the manner in which the judgments of the Courts and tribunals should be distributed to the public is not a violation of the doctrine of separation of powers enshrined in our Constitution but a re-affirmation of it.
Held: 
The real issue between the parties is not the constitutionality of section 2(1) of the Copyright Act but the interpretation which should be attributed to section 2(1) of the Act thereof, an interpretation which would be consistent with the provisions of the Constitution. Referring to the Interpretation section under the Copyright Act and to a case from the Supreme Court of India Eastern Book Company and others v/s Modak and anor 2008 1 SCC 4 which contains valuable material with respect to the rights of the State on Courts judgments and the rights of businesses to publish them in their raw form or in their finished form and ordered the case to proceed.
 Tourism Enterprises – Section 26(1) Tourism Authority Act
Is the business of running a restaurant under the name of Pizza Hut at Quatre Bornes, considered as a Tourism Activity under Section 26(1) of the Tourism Authority Act (TAU)? Running an activity without a licence under the TAA may lead to a closing down order. 
Tourism Authority v/s Sopral Ltd 2008 SCJ 135
Facts of the case
The applicant in an application for injunction, contends that the business carried out by the respondent which consists in running a restaurant is a tourist enterprise pursuant to Section 26(1) of the Tourism Authority Act and that the respondent should discontinue its business owed to the absence of a Tourist Enterprise Licence.. It added that the Authority has the responsibility to send proper signal to the tourist industry and it cannot condone such activity. However the applicant did not establish any irreparable prejudice that it would suffer or what danger would ensue to public health, public order of public safety. It had also not established that running a restaurant was a tourist enterprise.

The respondent had denied that the restaurant is a tourist enterprise and as such no such licence is required to run a business of such nature and that it is a victualler and general retailer of foodstuff and non foodstuff for which it was issued with a licence from the Municipality of Quatre Bornes. It operates under the franchise of the international chain Pizza Hut. It had stated that the employment of some twenty five persons directly employed by it and that of some other workers indirectly involved with the running of the Respondent’s business are put in jeopardy should the order be granted.
 Held:

That the applicant has utterly failed to establish any reason, strong enough to justify the bypassing the provisions of the TAA and the issue of an injunction prior to a conviction by the trial court following a full hearing and that granting an interlocutory order which would entail a closing order in respect of the respondent’s business constitutes a drastic sanction with serious consequences.

  Taxation – Income Tax Act 1995 repealing Income Tax Act 1974 as amended in 2000 with section 161A as Transitional Provisions
The   retrospective effects of the new transitional provisions of 2000 in Tax laws.
 International Financial Services v/s Mauritius Revenue Authority 2008 SCJ 138
Facts of the case

The applicant has since 1993 been issued with an offshore certificate under section 16(4) of the Mauritius Offshore Business Activities Act 1992. Its accounting year has been the period of twelve months from 01 January to 31 December and its return date of 31 December was approved. It opted to submit its returns by showing a zero per cent rate instead of a rate of tax on a sliding scale ranging from 0 to 35 per cent under the Income Tax Act 1974. The amendments brought to the Income Tax Act 1995 put to an end with retrospective effect to the end of June 1998 to the option which the applicant had exercised under the Income Tax Act 1974 and to subject it, equally with retrospective effect from 01 July 1998 to the tax applicable to tax incentive companies. With the coming into operation of the Mauritius Revenue Authority Act 2004, the respondent has taken over the duties of the Commissioner. The applicant made representations to the respondent  as regards the constitutionality of the transitional provisions. The latter had replied that given that the applicant has a 31 December year end, it will be liable to tax on its income for period 7 August 2000 to December 2000 which will form the basis for the year of assessment 2001/2002 and that it will not be taxed for period prior to 7 August 2000. The applicant, by way of judicial review is challenging the constitutionality of the new provisions of law and the arbitrariness of the date 7 August 2000 and contends that  the new section 161A could only apply to income derived by the applicant as from 01 January 2001 and that the Act does not allow the Commissioner to apply different  rates or different régimes in respect of income accrued at different times of the year.
Held:
The contention of the applicant is not legally tenable. The new section 161A must be read as one with the principal Act which imposes  tax only on income derived in the preceding year, the general principle being that taxpayers are aware of their contingent liability to tax at the time they are earning revenue in that year. However, as already indicated, the applicant had elected to submit a return for the period of twelve months ending, not with 30 June, but with the date of the annual balance of its accounts.  Such a return is pursuant to section 118 of the Income Tax Act 1995 (as it obtained then) “deemed to have been made in relation to the income year ending with 30 June which follows the end of the period” and has pursuant to section 116 to be made not later than 30 September.   
Value Added Tax- Item 46 of the First Schedule to the Value Added Tax Act 1988

Are the proceeds from the rental of a bungalow subject to value added tax?Taxable supplies exceeding the prescribed limit leading to the mandatory obligation to register for Value Added Tax.
Super Beach Club co Ltd v/s Director –General Mauritius Revenue Authority 2008 SCJ 174

Facts of the case

The appellant is owner of a bungalow at Péreybère and it rented it to South African based company viz ABB Transmission and Distribution for the purpose of housing its staff. One of the objects of the appellant company was to provide accommodation for tourists. For different periods between November 1999 and April 2002 the bungalow was rented to that company. The gist of the matter was whether the rental income in the taxable periods between January 2000 and September 2003 was subject to Value Added Tax (VAT)? Should the liable income be subjected to VAT, then the turnover of taxable supplies would exceed the prescribed with the result of registration for VAT.
 Held:
The upshot of the provision (item 46) is that to benefit from the exemption, the appellant company should not have rested with showing that the building was used as a residence for periods exceeding 90 days but it was incumbent on it to prove that it was so predominately used. As the appellant company was engaged in tourism activities  the bungalow was not predominately used as a place of residence. Accordingly, the exemption did not apply and the appellant company should register for Value Added Tax.
             
  BANKING -  Confidentiality of information - Section 64(3)(10) of the Banking Act 2004
A third party may not be allowed through the agent who is the banker to probe into the affairs of the principal who is the customer. It flies in the face of the very basic the principles of propriety, ethics, trust, good sense, basic morality and good law. 
Jean Michel Drouin & ors v/s Bank of Baroda & ors 2008 SCJ 304

Facts of the case

Mr Gérard Rochecouste along with one Mrs Nancy Liu Nan, a foreigner, persuaded the applicants to invest in an immovable property project at Bel Ombre which allegedly involved around Rs 90 millioms. Various amounts of money were remitted to him and the project never took off. When pressed for reimbursement, he issued cheques without provision.Mr Gérard Rochecouste finally took his own life and the consort is nowhere to be seen today and it would appear that she has fled the country. 
The applicants have now under section 64 of the Banking Act applied for an order of disclosure form the Judge in Chambers.

Held:

It was held that the private nature in banker’s confidentiality is balanced with the public nature in its exceptions. The jurisdiction of the Judge in Chambers is also provided under the Banking Act. Thus, he may not make an order unless he is satisfied of a number of statutory conditions. Section 64(3)(10) provides: “(10) The Judge in Chambers shall not make an order of disclosure unless he is satisfied that -the applicant is acting in the discharge of his or its duties; the information is material to any civil or criminal proceedings, whether pending or contemplated or is required for the purpose of any enquiry into or relating to the trafficking of narcotics and dangerous drugs, arms trafficking, offences related to terrorism under the Prevention of Terrorism Act 2002 or money laundering under the Financial Intelligence and Anti-Money Laundering Act 2002; or the disclosure is otherwise necessary, in all the circumstances.” The supervening nature of the Banking Act may be seen when section 64(3)(16) provides for the prevalence of section 64 to all other laws. The disclosure was ordered by the Judge in Chambers.
